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Abstract: The raison d’étre of international water law is that it provides States with a toolkit to
equip them to deal with complex problems relating to the joint use and sustainable management
of transboundary freshwater resources. The principle of equitable and reasonable utilization is
one such tool in this toolkit. When applying the equitable and reasonable utilization principle to a
specific transboundary watercourse, States sharing that watercourse must decide which water uses
are more important than others. But the general rule is that no water use takes a priori priority over
others (this is the so-called no-inherent-priority rule). This paper examines three ways in which this
no-inherent-priority rule can be relativized, by recognizing a certain degree of priority to certain
categories of water uses. Based on an assessment of previous State practice, it is suggested that
(1) existing uses enjoy a certain degree of priority over new uses; that water uses that are (2) more
beneficial to a greater number of people and are less damaging to other uses and the freshwater
ecosystems, enjoy priority; and that water uses that (3) immediately satisfy vital human water needs
enjoy priority. States need some general guidance in identifying which water uses normally take
priority in defined circumstances, and this paper provides such guidance, thereby making the tool
more effective. States can decide to derogate from these general rules if the circumstances so require;
they are, of course, not legally binding on them.
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1. Introduction

Freshwater resources are essential for human survival. In most parts of the world,
freshwater has been available in sufficient quality and quantity, and thus “freshwater”
was not so much on people’s minds. Due to environmental degradation and the negative
impact of climate change, this is no longer the case for an increasing part of the world’s
population. And because there is no alternative resource that could replace water, this is a
reason for alarm. Poor freshwater resources management poses a great threat to sustainable
development; but if managed equitably and reasonably, water resources can serve as a
catalyst for sustainable development [1].

In the case of transboundary freshwater resources—i.e., freshwater resources shared
by two or more States—one often sees that the States concerned all try to do what is best
to ensure the development of their own population, with a focus on their own present
generation. Because of increasing water shortages, riparian countries are facing the pressure
of survival and development, and there exist overlapping and competing claims to the
use of one and the same freshwater resource. In this competition, the interests of future
generations are often neglected. If there is no restriction on the water use behavior of
riparian countries, the “sustainability” of water use will inevitably be damaged [2].

International water law was developed to provide States with a toolkit to equip them
to deal with complex problems relating to the joint use and sustainable development
of freshwater resources. These problems include water pollution, waste of water, water

Sustainability 2021, 13, 1567. https:/ /doi.org/10.3390/su13031567

https:/ /www.mdpi.com/journal/sustainability


https://www.mdpi.com/journal/sustainability
https://www.mdpi.com
https://orcid.org/0000-0002-7231-0759
https://doi.org/10.3390/su13031567
https://doi.org/10.3390/su13031567
https://creativecommons.org/
https://creativecommons.org/licenses/by/4.0/
https://creativecommons.org/licenses/by/4.0/
https://doi.org/10.3390/su13031567
https://www.mdpi.com/journal/sustainability
https://www.mdpi.com/2071-1050/13/3/1567?type=check_update&version=1

Sustainability 2021, 13, 1567

20f 15

scarcity and droughts, damage to aquatic biodiversity and freshwater ecosystems, and
flood-risk management [3]. All these problems are transboundary, i.e., they do not “respect”
national borders [4]. One of the most important “tools”, or principles of international water
law, is the principle that obliges all States sharing a watercourse to utilize that international
watercourse in an equitable and reasonable manner. This is the so-called “equitable and
reasonable utilization” principle. This paper addresses the question whether, under general
international water law, there is room for prioritizing certain water uses over others, when
this “equitable and reasonable utilization” principle is applied to a specific transboundary
watercourse.

The principle is codified in Article 5 of the Convention on the Law of the Non-
navigational Uses of International Watercourses (concluded in New York on 21 May
1997, entry into force on 17 August 2014, hereafter referred to as the UN Watercourses
Convention). The entry into force of this Convention is important not only regarding the
few States that have ratified it; its entry into force also affirms the customary international
law status of the principles codified in the Convention, thus enabling every riparian State
to use the Convention when claiming its basic rights and reminding other States of their
basic duties regarding shared water resources [3].

There exists another global convention on the management of transboundary fresh-
waters, the Convention on The Protection and Use of Transboundary Watercourses and
International Lakes, which was prepared under the auspices of the UN Economic Commis-
sion for Europe (UNECE) in 1992 (UNECE Water Convention). It complements the UN
Watercourses Convention. As stated in Article 2, paragraph 2 (c), UNECE Water Conven-
tion, “the Parties shall, in particular, take all appropriate measures [ ... ] to ensure that
transboundary waters are used in a reasonable and equitable way, taking into particular
account their transboundary character, in the case of activities which cause or are likely to
cause transboundary impact”. The UNECE Water Convention thus supports the spirit of
the principle of “equitable and reasonable utilization” as codified in the UN Watercourses
Convention.

Article 6 of the UN Watercourses Convention contains a list of factors relevant to
equitable and reasonable utilization. This list is non-exhaustive [5], and it makes explicit
that “the weight to be given to each factor is to be determined by its importance in
comparison with that of other relevant factors”, and that, “in determining what is a
reasonable and equitable use, all relevant factors are to be considered together and a
conclusion [must be] reached on the basis of the whole”. Article 10 UN Watercourses
Convention, which deals with the relationship between different kinds of uses, adds
that “in the absence of agreement or custom to the contrary, no use of an international
watercourse enjoys inherent priority over other uses”, and that “in the event of a conflict
between uses of an international watercourse, [such a conflict] shall be resolved with
reference to articles 5 to 7 [which contain the equitable and reasonable utilization principle
and no harm rule, respectively], with special regard being given to the requirements of vital
human needs”. From this, one gets the impression that, to find an equitable and reasonable
balance between different uses of the same watercourse, no use enjoys inherent or a priori
priority over other uses. This is generally referred to as the no-inherent-priority rule.

Article 4 of the Draft Articles on the Law of Transboundary Aquifers, adopted by
the International Law Commission (ILC) in 2008, declares the equitable and reasonable
utilization principle applicable also to transboundary aquifers. Article 5 of these Draft
Articles contains a list of factors relevant to equitable and reasonable utilization, which
is very similar to the list contained in Article 6 UN Watercourses Convention, already
referred to above. Again, the list is not exhaustive, and it is once again made explicit that
“the weight to be given to each factor is to be determined by its importance with regard
to a specific transboundary aquifer or aquifer system in comparison with that of other
relevant factors”, and that “in determining what is equitable and reasonable utilization,
all relevant factors are to be considered together and a conclusion reached on the basis
of all the factors”, with the exception that, “in weighing different kinds of utilization of
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a transboundary aquifer or aquifer system, special regard shall be given to vital human
needs”. Again, the no-inherent-priority rule applies.

The status of equitable and reasonable utilization as a general principle of customary
international water law is largely undisputed, although it must be admitted that some
scholars have recently challenged its sacrosanct status and have suggested that the no
significant harm principle should be decisive in the resolution of transboundary freshwater
disputes [6]. At the same time, it is still unclear what the principle means exactly, and
how it should be applied in a concrete case. The International Court of Justice (ICJ)
has not yet been presented with an opportunity to provide clarity on this issue. In the
Gabcikovo-Nagymaros case of 1997, the IC] recognized for the first time the customary
status of the principle but did not have occasion to provide detailed guidelines on how
to interpret and apply it [7] (para. 85). More than ten years later, in the Pulp Mills
case, the IC] said something about the relevance of the principle in the interpretation
and application of a bilateral treaty between Argentina and Uruguay, noting that the
principle was essential to determine user rights to the watercourse enjoyed by both riparian
States [8] (para. 177). Nevertheless, on the core issue of how to prioritize various uses of
the river to reach an equitable and reasonable balance of uses, the ICJ has not made any
clear pronouncements. Interestingly, Argentina proposed that its “existing use” should be
granted priority treatment [8] (para. 170), but the ICJ did not embrace that argument. As
demonstrated below, such arguments are often made.

How to deal with the relationship between different water uses is the main issue to be
addressed by the priority of uses rule [9]. States can of course agree amongst themselves
that certain uses of a particular transboundary watercourse that they share enjoy priority
over others. That is perfectly possible, but this is not the topic of the present paper. Instead,
this paper addresses the question whether, under general international water law, there is
room for prioritizing certain water uses over others, when the principle of equitable and
reasonable utilization is applied to a specific transboundary watercourse.

Figuring out the problem of how to prioritize certain water uses over others is essential
in efforts to achieve sustainable development of a transboundary freshwater resource.
This is because sustainable development requires a balance among different water uses
and users. The concept of sustainable development by definition seeks to balance social,
economic, and environmental uses within the present generation (intragenerational balance
of uses), as these are the three pillars of sustainable development. It is especially in relation
to the latter, that an intergenerational balance must also be sought between the interests
of different users, i.e., the present generation of water users and the future generations
of water users. There is plenty of evidence that the international community is aware of
the importance of achieving such an intergenerational equitable balance of uses and users.
The UN General Assembly declared 2018-2028 as the International Decade of action on
“water for sustainable development” [10]. And target 4 of Sustainable Development Goal 6
urges States to “substantially increase water-use efficiency across all sectors and ensure
sustainable withdrawals and supply of freshwater to address water scarcity” [11].

Even though the international community is aware of the urgency to provide States
with the necessary guidance in their efforts to achieve an equitable balance of uses, the
most authoritative formulations of the principle of equitable and reasonable utilization are
not particularly helpful when it comes to the question of prioritizing water uses. Basically,
there appears to be something of a “non-inherent priority” rule, which says that, generally,
no particular use is naturally more important than another. The word “priority” has two
distinct meanings in the vocabulary of (inter)national water law: if one use is said to have
priority over another, it can mean that (1) the former is regarded as more important than the
latter, or as requiring special attention. But it can also mean that (2) the former use was
established “prior to” another, i.e., eatlier in time, that it preceded the latter [12]. These are
two different meanings of the term priority, that need to be clearly distinguished. To avoid
confusion, this paper uses the term “priority” to refer primarily to the first category. When
discussing the importance of time, reference is made to preferential treatment given to
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existing uses over future uses (especially in Sections 3.2 and 4.2, below). The other term that
deserves attention is the adjective “inherent”. If a water use has “inherent” priority, it could
mean that such priority is fixed, permanent, intrinsic, context-independent, indefeasible,
(deep) rooted and/or ingrained [13]. More will be said about what exactly “inherent
priority” means in the context of international water law in Section 3.4, below.

A rule which says that no water use enjoys “inherent priority” over others is, albeit
sensible, not particularly helpful in resolving controversies relating to conflicting demands
and uses of the same transboundary river. It is, in other words, not a particularly effective
“tool”. That this is not an academic problem but an actual problem is illustrated by a
case currently pending before the ICJ, relating to the Silala waters [14]. In this dispute,
the conflict between different water uses was first raised in Chile’s application instituting
proceedings [15]. Basically, Chile was asking the ICJ to confirm the lawfulness of its current
use of the Silala, based on the equity principle. If the IC]J has jurisdiction to deal with the
merits of the case, it must address the priority of competing uses of the Silala, and it needs
guidelines to do so. Are there such guidelines? Previous cases—the Gabc¢ikovo-Nagymaros
and Pulp Mills cases already alluded to earlier—were based in part on specific watercourse
agreements, and these agreements gave some indication on what uses were considered
more important than others. The same can be said of the award issued in the Indus Waters
Kishenganga Arbitration between the Islamic Republic of Pakistan and the Republic of
India, which was based on an interpretation of the Indus Water Treaty of 1960 (more on
this treaty and the award below, in Section 3.2). But in the Silala waters case, there is no
such watercourse specific agreement, and all the IC]J can refer to, are the general principles
of international water law and unwritten customary law.

The IC] will thus be faced with this most complex and difficult aspect of the equitable
and reasonable utilization principle, namely on what basis, and in what way, to decide
which uses of a transboundary watercourse should take priority over others in case of
conflict?

Although the flexibility of the equitable and reasonable utilization principle, as codi-
fied in Articles 6 and 10 of the UN Watercourses Convention, has been widely recognized
and applauded, the ensuing “relativity” of the no-inherent priority rule is rarely mentioned.
The objective of this paper is thus to look closer at the appearance of such “relativity”.
This paper looks at State practice, and at relevant legal instruments and soft law materi-
als, to better understand this relativity in the application of the equitable and reasonable
utilization principle, so that the principle might be easier applied in concrete cases.

This paper thereby provides some guidance to the Court, and to States facing a
similar problématique, be it today or in the future. It examines three ways in which the
no-inherent-priority rule can be relativized, by recognizing a certain degree of priority
to certain categories of water uses. Based on an assessment of previous State practice, it
is suggested that (1) existing uses enjoy a certain degree of priority over new or future
uses; that (2) water uses that are more beneficial to a greater number of people and are less
damaging to other uses and the freshwater ecosystems, enjoy priority; and that (3) water
uses that immediately satisfy vital human water needs enjoy priority. It is our conviction
that States need some general guidance on what uses normally take priority in defined
circumstances, and this paper purports to provide that. States can decide to derogate from
the three priority dimensions listed just above—and developed in more detail in Section 4,
below—if the circumstances so require.

2. Research Methodology and Sources Used

The focus of our research is on the UN Watercourses Convention and the Rules relating
to the Uses of the Waters of International Rivers, which were adopted by the International
Law Association (ILA) in 1966 (hereafter referred to as Helsinki Rules). This is because
those documents provide the most authoritative statement of the principle of equitable
and reasonable utilization, as derived from the materials of custom, i.e., State practice
and opinio iuris. The UN Watercourses Convention is a multilateral treaty, but it did not
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purport to create new rights and obligations, but mainly to codify already existing ones.
In fact, the text of the Convention was prepared by the ILC, and the Commission based
that text on an in-depth study of already existing customary international water law, with
only some elements of progressive development added to it [3,16] (p. 81). Article 5 and
6 and 10 UN Watercourses Convention, which are most relevant for present purposes,
were certainly meant to codify already existing customary law, and not to create new
rights and obligations. This is clearly illustrated by the following: the ILC’s second special
rapporteur on international water law, Stephen Schwebel, concluded, after a through and
in-depth study of numerous authoritative interpretations of State practice, that in the
context of disputes between States concerning the use and planned exploitation of shared
watercourses, almost all the relevant comments and statements consider “equitable and
reasonable use” a general principle of customary international law [17](paras. 41-110).
In this paper, all the treaties and other documents supporting the view that the equitable
and reasonable utilization principle is a general principle of customary international water
law are not analyzed in-depth once again. Instead, reference is made to the abundance of
evidence collected by Schwebel and many others.

This paper examines the text, accompanying commentaries, and travaux préparatoires
of the UN Watercourses Convention and the ILA’s Helsinki Rules, as well as relevant
domestic and international case law, and soft law documents (primarily world summit
outcome documents and United Nations General Assembly resolutions). Finally, reference
will be made to relevant scholarly literature and the most authoritative commentaries.

The structure of this paper is as follows: first, based on the sources listed just above, a
history of the emergence of the no-inherent-priority rule is offered (Section 3). The paper
then identifies three ways in which this rule has been interpreted and applied in a flexible
manner, i.e., three priority dimensions (Section 4). In other words, certain uses do have a
certain degree of priority. Existing water uses appear to have some priority over new and
potential water uses. Second, water uses that are beneficial to a larger group of people, and
are less damaging to competing water uses, enjoy a certain degree of priority. And third
and finally, water uses that immediately satisfy vital human water needs enjoy priority
over other water uses. This paper ends with a brief conclusion (Section 5).

3. The No-Inherent Priority Rule
3.1. How Navigational Use Lost Its Priority Status

In the early days, the use of watercourses for navigation was given priority over other
uses of the watercourse. Influenced by the powerful transportation function of the Nile,
Indus, Amazon etc., systematic navigation rules were developed in history. These rules
dominated non-navigational rules for a long time before at least the 1900s [18]. This was
a general rule, applicable to all the world’s watercourses. Even after the 1900s, this is
reflected in the Madrid Declaration, adopted by the Institut de droit international in 1911, as
follows:

“Lorsqu’un cours d’eau traverse successivement les territoires de deux ou de
plusieurs Etats [ ... ] Le droit de navigation en vertu d'un titre reconnu en droit
international ne peut pas étre violé par un usage quelconque” [19].

An expression such as “may not be violated in any way whatever” clearly reflects the
general recognition of the “inherent priority” of the right to navigation by the international
community under the historical conditions of the time.

However, with the acceleration of industrialization and the growth of the world’s pop-
ulation, the demand for freshwater continuously grew. Especially, increasing agricultural
water demand (particularly irrigational water) made the importance of non-navigational
water uses more and more prominent [20]. Meanwhile, various alternative modes of
transport—Dby road, air, etc. were developed, which led to a relative decline in the impor-
tance of river navigation, and the attention has gradually shifted to non-navigational water
uses.
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An early example is the Utilization of Waters of the Colorado and Tijuana Rivers and
of the Rio Grande, a treaty concluded between the United States of America (USA) and
Mexico in 1944. Even though the right of navigation constituted an existing use, the treaty
accepted that the right may have to give way to other uses. In fact, the parties had agreed
on a pre-set “order of preferences”. And of the seven uses listed therein, navigation only
ranked fifth:

“In matters in which the [International Boundary and Water Commission] may
be called upon to make provision for the joint use of international waters, the
following order of preference shall serve as a guide:

Domestic and municipal uses.

Agriculture and stock raising.

Electric power.

Other industrial uses.

Navigation.

Fishing and hunting.

Any other beneficial uses which may be determined by the Commission”
(emphasis added) [21].

Nl Ln =

Subsequently, in the emergence of the principle of equitable and reasonable utilization,
the international community agreed that no water use, including navigation, will automati-
cally and always take priority over other water uses. The most equivocal pronouncement
of this approach can be found in the ILA’s Helsinki Rules. Article VI proclaims as follows:

“A use or category of uses is not entitled to any inherent preference over any
other use or category of uses” [22] (Art. VI, p. 491).

Many years after their promulgation, the Helsinki rules have continued to guide the
settlement of water disputes among riparian States. They have also played an irreplaceable
role in the subsequent development of international water law, especially in the codification
of the UN Watercourses Convention [23]. From the accompanying commentary, it becomes
clear that navigation may have enjoyed priority treatment in the past, but that “today,
neither navigation nor any other use enjoys such a preference” [22] (Art. VI, Commentary,
p- 491). Furthermore, it is noted that “it has been said that domestic use has succeeded
navigation as a preferential use [but] substantial authority supporting the proposition
has not been found” [22] (Art. VI, Commentary, p. 491). Indeed, “the granting of such a
preference would be inconsistent with a principle of equitable utilization which relies on
an inductive process of determination” [22] (Art. VI, Commentary, p. 491). At the same
time, the ILA acknowledged that “if a domestic use is indispensable—since it is, in fact, the
basis of life—it would not have difficulty in prevailing on the merits against other uses in
an evaluation of the drainage basin” [22] (Art. VI, Commentary, pp. 491-492). More on this
below (Section 4.4).

It has gradually become accepted that, at the level of general principles of international
water law, navigational priority is no longer “inherent”, and that no other water use enjoys
such status. It is further accepted that no riparian country’s water claims are naturally
superior to those of other countries [24].

3.2. How Existing Water Uses Lost Their Priority Status

International water law never recognized a rule stating that whoever takes the water
first thereby acquires an established right to use it forever. A theory of prior appropriation,
which seems to suggest something along these lines, was once popular in the USA [25],
but it was never adopted or applied in international law [26]. At the same time, there exist
plenty of agreements giving some preferential treatment to existing uses over new uses.
For example, Austria and the Czechoslovak Republic concluded an agreement granting
new rights in respect of waterways and the construction of new hydraulic installations,
which reads as follows:
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“Each of the two States is entitled in principle to dispose of half of the water
flowing through frontier waterways. [ ... ] The exercise of rights acquired by the
Contracting States on the strength of the above shall in no way prejudice rights
already acquired” [27] (Article 28).

In other words, both States could engage in new water projects, as long as existing
water uses were not negatively affected by those newly undertaken water projects in any
way.

Most documents of authority evidence a more flexible and less categorical approach.
For example, the Convention Relating to The Development of Hydraulic Power Affecting
More Than One State proclaims as follows:

“Should reasonable development of hydraulic power involve international in-
vestigation, the Contracting States concerned shall agree to such investigation,
which shall be carried out conjointly at the request of any one of them, with a
view to arriving at the solution most favorable to their interests as a whole, and
to drawing up, if possible, a scheme of development, with due regard for any works
already existing, under construction, or projected” (emphasis added) [28] (Article 2).

Another example of the more flexible and balanced approach is provided in the Indus
Waters Treaty, concluded in 1960 between India and Pakistan. This treaty gave India the
right to build new hydro-electric projects, but India had to do so in such a way to avoid
damaging Pakistan’s existing agricultural and hydro-electric water uses [29] (pp. 148-161).
Again, this evidences a more nuanced, context-specific approach to the clash between
existing and new uses of the same watercourse.

At best, one can conclude from the above that existing water uses were—and some-
times still are—granted a certain and context-dependent “priority”, but clearly not an
inherent or absolute priority.

3.3. Emergence of the No-Inherent Priority Rule

As mentioned above, the UN Watercourses Convention, especially in its Articles 5, 6,
and 10 read together, makes clear that no particular use of transboundary waters enjoys
a priori priority over others. Instead, the importance of each use is to be determined by
comparing it with that of other uses in the particular circumstances [30]. In determining
what is a reasonable and equitable use, all relevant factors are to be considered together,
and a conclusion must be reached on the basis of the whole (this is referred to as the factors
approach) [31]. In other words, no factor has a fixed weight, no use has a fixed importance,
nor will all factors be relevant in all cases.

Based on this reasoning, Article 10 UN Watercourses Convention concludes that “no
use of an international watercourse enjoys inherent priority over other uses”. The factors
approach, with the non-inherent priority rule as its foundation, has been widely accepted
by experts, aiming to explain the lack of a predetermined ranking in various water uses [16]
(p. 50). This approach is inspired by the ILA’s Helsinki Rules, already referred to above.
States were positive about this approach. Speaking in a general sense about the ILC’s first
draft of the UN Watercourses Convention, the Chinese representative said that the draft
articles “represented a realistic, balanced approach to the need to reconcile the different
interests of watercourse States” [32] (para. 42 (p. 9)). This balanced interest also stems from
the fact that riparian states have reciprocal interests regarding their international rivers,
and they are committed to protecting their own interests from those of other parties [33].

At the same time, the reason these rules exist is to avoid and resolve transboundary
conflicts. This raises the question how helpful a non-inherent priority rule is in avoiding
and resolving conflicts over shared waters between the upstream and downstream States.
The water use relationship between upstream and downstream countries is like a zero-sum
game, which cannot be truly reconciled [34,35]. Due to the introduction of the obligation not
to cause harm (the so called “no harm” rule), the downstream countries which developed
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earlier can obtain unrestricted access to water benefits [36]. This also creates potential risk
of conflict between upstream and downstream countries.

A priority-rule could potentially provide guidance to watercourse States in the case
of conflicts involving two or more water uses, but a non-inherent-priority rule does not
appear particularly helpful in such a scenario.

One reason to justify the inclusion of the no-inherent priority rule in the UN Water-
courses Convention is that the UN Watercourses Convention was meant to operate as a
so-called “framework” convention. And thus, its aim is to enact the basic principles and set
forth the conceptual basis for eventual bilateral or regional arrangements regarding specific
watercourses to be concluded between the watercourse States concerned, considering
their respective characteristics. Seen in this way, the non-inherent priority rule of the UN
Watercourses Convention could be perceived to invite States to agree on prioritizing of
uses, considering the particularities of the watercourse they share. And States may wish
to revisit this issue, as circumstances may change, requiring them from time to time to
reprioritize the different uses of their shared transboundary watercourses [37] (Article 10,
Commentary, pp. 109-110).

To conclude, a fixed priority of uses would perhaps provide some predictability and
consistency to the principle of equitable and reasonable utilization, but if one particular
use would always take unconditional priority over all other uses, regardless of the particu-
larities of the watercourse concerned, then equal rights to other uses could be jeopardized
or threatened.

3.4. Meaning of the No-Inherent-Priority Rule

It might be helpful, at this stage of our analysis, to look more closely at the term
“inherent” in “inherent-priority”. In a general sense, an “inherent” right is a right one
has regardless of whether some external entity or source has conferred it. This suggests
that inherent user rights are acquired “naturally”. Indeed, the investigation of the validity
of inherent rights usually requires the historical approach to trace the emergence and
evolution of rights [38,39]. Proof of the existence of such rights generally does not lie in
the fact that they have been, at one point or another, formally claimed, but rather in the
fact that they have been enjoyed for a considerable period. Inherent user rights are thus
reflected in longstanding water allocation practices, which many people have been relying
on for generations. Even if such uses might not be particularly sustainable, the fact that
they have existed for generations leads to a certain degree of tolerance and understanding.
Seen in this way, inherent rights are rights established through custom.

The ILC’s attitude towards such rights is a bit ambiguous. It held that no use of an
international watercourse has an inherent priority for other uses, while at the same time
protecting the priority of uses in existing agreements or custom. This is reflected in Article
10 UN Watercourses Convention.

Not all States were equally happy with this approach [40]. When the provision
was discussed, some States objected to the reference to “custom”, arguing that the term
“custom”, if included in the article, would give priority to existing water uses and might
eventually lead to abuse. As the delegation of the Netherlands said in its comments on the
ILC’s draft articles of the UN Watercourses Convention:

“The words ‘or custom’ in paragraph 1 of [Article 10] should be deleted or at any
rate qualified. In its present form, article 10 could lead to absolute priority being
given to existing uses over new uses. The Netherlands Government regards this
as an undesirable construction. Moreover, such a priority would not be consistent
with article 6, paragraph 1, which stipulates that existing uses constitute only
one of the factors to be taken into consideration. This is, of course, different if the
protection of existing uses is based on a rule of (regional) customary law” [41]

(para. 17 (p. 5)).

These concerns of the Netherlands were perhaps a bit exaggerated. The ILC only
meant to refer to situations in which “there may be no ‘agreement’ between watercourse
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States but where, by tradition or in practice, they have given priority to a particular
use” [16] (Article 10, Commentary, p. 110). Such customs should be perceived as unwritten
agreements between the riparian States concerned [42]. The ILC did not mean to refer to
unilateral customs, i.e., practices that have existed in one State only and have emerged
without inter-State consultation or consent. States may agree amongst each other to give
certain water uses priority treatment through such existing practices or custom [43] (p. 53).

Since an existing “custom” can thus prioritize a particular water use, it thereby
confirms that the non-inherent priority rule does allow for exceptions. Because of the
great variety amongst the world’s traditions and cultures relating to water use, there is
also a great variety amongst those unwritten agreements on what use deserves inherent
priority treatment [44]. The UN Watercourses Convention respects this. At the same time,
there is no reason to interpret Article 10 UN Watercourses Convention as suggesting that
local customs can go against the very essence of the equitable and reasonable utilization
principle. Article 10 features at the very end of Part II of the UN Watercourses Convention,
on General Principles. Clearly, the essence of this part consists of the principles themselves,
i.e., Articles 5 and 7. Article 10 was only intended to allow for a limited possibility to adapt
these principles to local particularities.

3.5. Importance of Procedural Fairness in Absence of a Priority Rule

Clearly, the consensus that no water use, not even navigational or domestic water
use, has a priori or inherent priority over other uses, does not help much in resolving
conflicts over the use of transboundary waters. States have tried to grapple with this
problem by concluding watercourse specific agreements, i.e., bilateral or multilateral
treaties regulating the use of a particular watercourse only. These agreements attempted to
avoid—or resolve—conflicts between upstream and downstream States over the right to
use the same watercourse.

If no such agreement is reached beforehand on how different uses should be priori-
tized, then the procedure through which disputes need to be resolved becomes even more
crucial. The Lake Lanoux Arbitration between France (upstream) and Spain (downstream
State) nicely illustrates the way in which an international arbitral tribunal tried to ease the
tensions by requiring of both States to negotiate in good faith instead of bluntly relying on
their rights to use the water, and to give the other State notice of planned activities, where
such activities might affect the interests of the other riparian State [45]. This seems a sensi-
ble way out: if conflicts over different water uses cannot be resolved beforehand, then the
procedural requirements of cooperation, notification, consultation, providing and sharing
of information, etc. become ever more crucial [46]. For example, in the San Juan River cases
(decisions of 2015 and 2018), the International Court of Justice specified in its judgments
the obligations of notification and consultation to ensure the proper implementation of an
Environmental Impact Assessment and to prevent and mitigate the risk of cross-border
impacts [47] (para. 104).

4. Three Priority Dimensions
4.1. Three Dimensions for “Priority of Uses”

From the above analysis, it can be concluded that the priority issue arises in two ways:
priority between different types of uses, and priority between existing and future uses.
Even though the starting point in both cases is the no-inherent-priority rule, in practice this
rule is nuanced a bit, by providing a certain degree of priority, to the extent appropriate
in the circumstances, to some types of uses, and to existing uses. In other words, the
no-inherent-priority rule is not absolute, but is relative, i.e., its rigidity is dependent on the
circumstances.

Further support for this can be found in Article 6, paragraph 1 (g) of the UN Wa-
tercourses Convention, which lists “the availability of alternatives, of comparable value,
to a particular planned or existing use” as one relevant factor to consider when utilizing
an international watercourse in an equitable and reasonable manner. This refers to two
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different types of alternatives: alternative water sources to draw from, and alternative
means to satisfy the water needs concerned [37] (Article 6, Commentary, p. 101). This inter
alia encourages States to revisit existing practices and look for more sustainable alterna-
tives [48]. This relativizes the reliance on existing uses as basis for a perpetual or prioritized
user right.

Looking at existing State practice and case law, this study found three dimensions in
which the priority of uses principle still manifests itself, to a certain degree, despite the
assumption that in theory, no water use has inherent priority over any other use. First,
there still appears to be some traces of preferential treatment of existing uses over new and
potential uses. Second, water uses that are generally more beneficial and less damaging
tend to get preferential treatment. And third and finally, it seems that uses that immediately
satisfy basic water needs also get priority treatment.

4.2. Dimension 1: Existing Uses

At what point in time does a particular use of a watercourse become an “existing” use?
This issue was already addressed in the ILA’s Helsinki Rules [22] (Art. V-VIII, Commentary,
pp- 488-494). There, the importance of establishing the moment in time at which a use
emerged was emphasized. Crucially, a particular use cannot be considered as “existing”
until it is operational [23]. In other words, a water use which is still in the planning phase
does not “exist” yet [22] (Art. VIII, Commentary, p. 494).

After stating the general rule, i.e., that no use or category of uses is entitled to any
inherent preference over any other use or category of uses (Article VI), the ILA Helsinki
Rules immediately added that “a basin State may not be denied the present reasonable use
of the waters of an international drainage basin to reserve for a co-basin State a future use
of such waters” (Article VII). Further details are provided in Article VIII, as follows:

“1. An existing reasonable use may continue in operation unless the factors justi-
fying its continuance are outweighed by other factors leading to the conclusion
that it be modified or terminated so as to accommodate a competing incompatible
use.

2. (a) A use that is in fact operational is deemed to have been an existing use
from the time of the initiation of construction directly related to the use or, where
such construction is not required, the undertaking of comparable acts of actual
implementation.

(b) Such a use continues to be an existing use until such time as it is discontinued
with the intention that it be abandoned.

3. A use will not be deemed an existing use if at the time of becoming operational
it is incompatible with an already existing reasonable use” [22] (Art. VIII, p. 493).

An existing use only terminates when it is fully abandoned [49], meaning “the discon-
tinuance of the use coupled with the intention to relinquish it” [50]. Thus, the mere failure
to use the water for a while will not necessarily constitute abandonment [51].

In actual practice, sometimes disputes arise as to what the term “existing use” means
exactly. In a dispute between Pakistan and India, already referred to above, India at
some point during the controversy argued that an “existing use” was really the same as a
“historic” use, i.e., a use that had manifested itself over a certain period of time and was
in some way ingrained in a local culture and tradition [29] (para. 234). This view was not
adopted by the Arbitral Panel; an existing use need not have lasted for generations to be
granted a certain degree of priority treatment.

4.3. Dimension 2: Benefit and Damage

Some water uses are more beneficial than others and cause less damage to other water
uses. The term “beneficial” should be understood broadly. It can refer to better quality of
the water services provided, but also to the number of beneficiaries the service is provided
to (the more, the better).
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The term “damage” should also be understood in the broadest sense [52]. It can refer to
damage caused to other, competing water uses; but it may equally refer to damage caused
to the watercourse, or the entire freshwater ecosystem. Water uses that are more beneficial
and less damaging in this broad sense may deserve some preferential or priority treatment.
Clearly, this may come into conflict with the priority granted to existing uses over new uses.
This is because, in many cases, the new use may benefit from recent scientific innovations,
and may thus be more sustainable, and less damaging to the watercourse’s ecosystem, than
historical or existing uses. And thus, if a potential use creates more benefits, it can weaken
the claim to priority of an “existing use”.

Stephen C. McCaffrey referred to this as the harm-benefit balancing test, which he
derived mainly from case law of the United States federal courts, in particular the case
decided by the US Supreme Court already in 1907 between Kansas and Colorado. From
this case, McCaffrey concluded that:

“Colorado v New Mexico teaches that according to the principle of equitable
utilization, each state has an equal right to an equitable portion of the uses and
benefits of a shared watercourse, irrespective of where the watercourse rises, or
which state’s use was prior in time. New upstream uses may be permissible
even where existing downstream uses fully consume the stream’s waters. This
may be the case, for example, where the benefits of a new use (e.g., providing
food and electricity needed to alleviate poverty in the state making the use)
substantially outweigh the harm that might result from it (e.g., reduction in the
production of agricultural products for export in a state with relatively high
living standards).” [46] (pp. 457-458)

A watercourse State’s legal liability stems from its failure to take reasonable measures
to prevent transboundary harm. However, it should also be recognized that a certain
cross-border damage can continue to exist because the damage is offset by benefits, thus
an equitable balancing of interests is created [53]. Sometimes, disputes can be resolved
simply by tolerating that a new use has some negative effects on existing uses, on the
condition that those people benefiting from the new use provide compensation for the
damage caused by this new use to existing uses.

4.4. Dimension 3: Vital Human Needs

As an important material basis to maintain life, water plays an irreplaceable role.
Human demand for water is manifested in economic activities such as drinking [54],
municipal construction, and land development. Among them, water for agriculture or
animal husbandry accounts for about 85% of human water demand [55]. Not all these
water uses for human needs are of equal importance.

There is considerable support for the position that water uses for the satisfaction of
people’s immediate vital water needs take priority over other water uses [56]. This should
be interpreted restrictively, because one could argue that ultimately all water uses benefit
people’s water needs. The priority should thus be limited to water needed basically to stay
alive.

This is not the same as water use for “domestic water needs”, which also includes
water needed to fill a swimming pool in someone’s private backyard. The category of
water use for “vital human needs” includes water needed in agriculture to produce food
for survival (but not to produce food which is exported for profit), which cannot be said to
constitute water use for “domestic water needs”. For these reasons, the UN Watercourses
Convention does not recognize the priority of “domestic use”, whilst it does grant priority
treatment to uses intended to satisfy vital human water needs. It follows herewith the
approach of the ILA’s Helsinki Rules [22] (Art. VI, Commentary, p. 491).

Article 10 UN Watercourses Convention states that “special regard” should be “given
to the requirements of vital human needs”. During the codification of the UN Watercourses
Convention, the United Kingdom asked whether the term “vital human needs” was
sufficiently precise:
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“The United Kingdom doubts whether the reference in paragraph 2 to “vital
human needs’ is sufficiently specific to perform a useful function additional to
the criteria already specified in the article. If the intention of this paragraph is
to assign priority to the satisfaction of specific vital human needs, such as the
availability of clean drinking water, then it would be preferable to redraft the
article so as to make specific reference to such needs” [57] (para. 16 (p. 36)).

In reply, the ILC made it clear that this requires that “special attention is to be paid
to providing sufficient water to sustain human life, including both drinking water and
water required for production of food in order to prevent starvation” [37] (Article 10,
Commentary, p. 110).

The importance of satisfying vital human water needs was reaffirmed by the ILA in
its Berlin Rules, adopted in 2004. The rule dealing with the issue of preferences among
water uses, proclaims as follows:

“1. In determining an equitable and reasonable use, States shall first allocate
waters to satisfy vital human needs.

2. No other use or category of uses shall have an inherent preference over any
other use or category of uses.” [58] (Rule 14, pp. 363-364).

This minimum requirement—satisfaction of vital human needs—is often linked to the
human right to water [59-61]. Of the three dimensions, this one is perhaps the strongest
claim to priority treatment. The human right to water must be realized by qualified fresh
water supply. In international river basins, freshwater resources are always in a state of
flow and cross political boundaries; in many cases of water shortage, freshwater resources
are not reasonably distributed to all riparian countries, which has brought negative impacts
on the realization of water rights. Therefore, watercourse States need to consider the
human right to water of people situated in other riparian countries when they conduct
water allocation [62].

In other words, the priority accorded to the satisfaction of “vital human needs” must
be presumed and can only be refuted based on the specific circumstances of individual
cases. This means that States cannot undermine the right to water for vital human needs of
the people within their jurisdiction and control—and this might also include people within
the territorial jurisdiction of other riparian states—on the grounds that this may benefit
their water-related economic interests.

At the same time, the priority of satisfying immediate vital human water needs is not
absolute [40]. Most importantly, it might clash with obligations of “sustainable use”, as
found in Article 5 (1) UN Watercourses Convention, and in the Convention’s preamble,
which stresses the importance of “the promotion of the optimal and sustainable utilization
thereof for present and future generations”. In a time of climate change, droughts, and
water scarcity, this is a very real dilemma. The 1992 Rio Declaration on Environment and
Development takes as starting point that “human beings are at the center of concerns for
sustainable development” and that they are “entitled to a healthy and productive life in
harmony with nature” [63] (Principle 1). This right belongs both to present and future gen-
erations. Article 10(2) UN Watercourses Convention should thus be read, not in the sense
that immediate vital human water needs of the present generation always take priority
over the vital human water needs of future generations, but that some intergenerational
balance needs to be sought.

5. Conclusions

International water law has a purpose: it is a toolkit that is meant to be used to achieve
something. International water law must equip States to jointly and sustainably manage
the freshwater resources that they share. One of the tools in this toolkit is the principle of
equitable and reasonable utilization. This tool, so this study argues, is only effective, if it
provides enough guidance to States on how to achieve an equitable and reasonable result.
This study has argued that the no-inherent-priority rule does not help much in providing
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such guidance, and thus an outlook of relativization should be included, so to speak, of
this rule. To conclude, certain uses—existing uses, uses that are more beneficial and less
damaging, and uses that satisfy vital human needs of present and future generations—do
indeed deserve a certain degree of priority treatment.
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